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Whitney J. Betts 

701 B Street, Suite 1900 

San Diego, California 92101 

Whitney.Betts@lewisbrisbois.com 

Direct: 619.699.4960 

 

Marilyn R. Moriarty 

Marilyn.Moriarty@lewisbrisbois.com 

Direct: 619.699.4958 

November 12, 2020 File No. TBD 

 

ARIZONA  •  CALIFORNIA  •  COLORADO  •  CONNECTICUT  •  DELAWARE  •  FLORIDA  •  GEORGIA  •  ILLINOIS  •  INDIANA  •  KANSAS  •  KENTUCKY  •  LOUISIANA 

MARYLAND  • MASSACHUSETTS  •  MINNESOTA  •  MISSOURI  •  NEVADA  •  NEW JERSEY  •  NEW MEXICO  •  NEW YORK  •  NORTH CAROLINA 

OHIO  •  OREGON  •  PENNSYLVANIA  •  RHODE ISLAND  •  TEXAS  •  UTAH  •  VIRGINIA  •  WASHINGTON  •  WASHINGTON D.C.  •  WEST VIRGINIA 

 

 

 
 
  

Re: Andrew Delrosa v. Park Villas South Condominium Association, Inc., et al. 
  

 
To Whom it May Concern: 

This letter is written with regard to ongoing litigation involving Park Villas South 
Condominium Association, Inc. (“Park Villas”) Pernicano Realty & Management, Inc. (“Pernicano”), 
and LHL Enterprises, Inc.  On September 02, 2020, Andrew Delarosa filed a lawsuit against Park 
Villas, Pernicano, and others. Punitive damages have not been alleged.  Park Villas, Pernicano, 
and LHL Enterprises answered the Complaint.  As of the date of this Notice there is no date set for 
trial.  Park Villas,Pernicano, and LHL’s insurance carrier has retained counsel to represent them as 
Defendants in the complaint filed by Delarosa. There is insurance coverage available in excess of 
the known damages being sought in the case. 
 
 The files and records for this lawsuit are a matter of public record and anyone interested 
may view the Court file at the office of the Clerk of the Superior Court located at 330 West 
Broadway, San Diego, California 92101 by referencing the case number (37-2020-00029592-CU-
PO-CTL). 
 
 Please contact our office with any further concerns. 
 

 Best regards, 
/s/ Whitney J. Betts 
/s/ Marilyn R. Moriarty  

 
Whitney J. Betts for 
Marilyn R. Moriarty of  
LEWIS BRISBOIS BISGAARD & SMITH LLP 

 
WJB 
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Whitney J. Betts 

701 B Street, Suite 1900 

San Diego, California 92101 

Whitney.Betts@lew isbrisbois.com 

Direct: 619.699.4960 

 

Marilyn R. Moriarty 

Marilyn.Moriarty@lew isbrisbois.com 

Direct: 619.699.4958 

October 20, 2020 File No. TBD 

 

ARIZONA  •  CALIFORNIA  •  COLORADO  •  CONNECTICUT  •  DELAWARE  •  FLORIDA  •  GEORGIA  •  ILLINOIS  •  INDIANA  •  KANSAS  •  KENTUCKY  •  LOUISIANA 

MARYLAND  • MASSACHUSETTS  •  MINNESOTA  •  MISSOURI  •  NEVADA  •  NEW JERSEY  •  NEW MEXICO  •  NEW YORK  •  NORTH CAROLINA 

OHIO  •  OREGON  •  PENNSYLVANIA  •  RHODE ISLAND  •  TEXAS  •  UTAH  •  VIRGINIA  •  WASHINGTON  •  WASHINGTON D.C.  •  WEST VIRGINIA 

 

 

 
 
  

Re: Joseph Porter v. Maggie Gilleran-Smith, et al. 
  

 
To Whom it May Concern: 

This letter is written with regard to ongoing litigation involving Park Villas South  
Condominium Association, Inc. (“Park Villas”) and Pernicano Realty & Management, Inc. 
(“Pernicano”).  On September 01, 2020, Joseph Porter filed a lawsuit against Park Villas, 
Pernicano, and others. Punitive damages were initially alleged, but then stipulated to be withdrawn 
against Park Villas and Pernicano. Park Villas and Pernicano then answered the Complaint.  As of 
the date of this Notice there is no date set for trial.  Park Villas and Pernicano’s insurance carrier 
has retained counsel to represent them as Defendants in the complaint filed by Porter. There is 
insurance coverage available in excess of the damages being sought in the case.  
 
 The files and records for this lawsuit are a matter of public record and anyone interested 
may view the Court file at the office of the Clerk of the Superior Court located at 330 West 
Broadway, San Diego, California 92101 by referencing the case number (37-2020-00030637-CU-
PO-CTL). 
 
 Please contact our office with any further concerns. 
 

 Best regards, 
 
/s/ Whitney J. Betts 
/s/ Marilyn R. Moriarty  

 
Whitney J. Betts for 
Marilyn R. Moriarty of  
LEWIS BRISBOIS BISGAARD & SMITH LLP 

 



 

 
October 20, 2020 
Page 2 
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Kirk Miller Insurance Agency, Inc. 
10636 Scripps Summit Ct, Ste 100 

San Diego, CA 92131‐3965 

(P) 858.240.2593 | (F) 858.875.0667 

CA #0K05931 | AZ #172886 | NV #671529 

www.insuremyhoa.com 

 
November 4, 2020 

 

 

Memorandum to Lenders 

 

RE:  Park Villas South Condominium Association Litigation 

Civil Case Number 37‐2020‐00030637‐CU‐PO‐CTL 

 

 

To Whom It May Concern: 

Regarding the active litigation request for the aforementioned case number, the alleged complaint is 

actively being defended by Greenwich Insurance Company policy number PPP7470394 under claim 

number 0004840464. The alleged complaint being defended arises in the nature of a slip & fall on the 

Association premises. 

 

Any additional information is considered privileged between the insurance carrier as the attorney in fact 

for the claim representation, which is being adjusted through AXA XL Claims Operations with assigned 

legal counsel. 

 

Sincerely,  

 

 

Arthur Hopkins, CA 0#27444 

Agency Producer 
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Adam C. Flury, Esq. (State Bar No. 235315) 
AFlury@massieberman.com 
Sabrina M. Andres, Esq (State Bar No. 326035) 
SAndres@massieberman.com 
MASSIE BERMAN FLURY 
3588 Fourth Avenue, Suite 200 
San Diego, CA 92103 

Telephone: (619) 260-9010 
Facsimile: ( 619) 260-9016 

Attorneys for Plaintiff 
PARK VILLAS SOUTH CONDOMINIUM ASSOCIATION, INC., 
a California Nonprofit Mutual Benefit Corporation 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

IN AND FOR THE COUNTY OF SAN DIEGO - HALL OF JUSTICE 

PARK VILLAS SOUTH CONDOMINIUM 
ASSOCIATION, INC., a California Nonprofit 
Mutual Benefit Corporation, 

CASE NO . 

COMPLAINT FOR: 
Plaintiff, 

v. (1) BREACH OF COVENANT 

JO NIT A TYME, an individual; ALEXANDER A. (2) INJUNCTIVE RELIEF 
WASSELL, as Trustee of The Alexander A. Wassell 
Revocable Living Trust dated July 16, 2018; and (3) DECLARATORY RELIEF 
DOES 1-10, inclusive, 

Defendants. 

Plaintiff, Park Villas South Condominium Association, Inc., a California Nonprofit Mutual 

Benefit Corporation, alleges as follows: 

GENERAL ALLEGATIONS 

1. Plaintiff, Park Villas South Condominium Association, Inc. (hereinafter 

"Association"), is and at all relevant times was a nonprofit mutual benefit corporation organized and 

existing under the laws of the State of California, with its principal place of business in San Diego, 

California. Plaintiff is a homeowners "association" as defined by the Davis-Stirling Common 

Interest Development Act (the "Act") codified at Civil Code Section 4080. The express purpose for 

the existence of the Association is to provide for the management of residential property for the 

00139860 
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general use, benefit and welfare of the owners of the several residential condominium units situated 

within "association," a residential community under the Act. 

2. The Association is informed and believes and thereon alleges that, Jonita Tyme 

(hereinafter "Tyme"), and DOES 1 through 10, inclusive, were at all relevant times, and currently 

are, the owners of the residential real property commonly known as 8075 Caminita De Pizza Unit I, 

San Diego, CA 92108. 

3. The Association is informed and believes and thereon alleges that, Alexander A. 

Wassell, as Trustee of The Alexander A. Wassell Revocable Living Trust dated July 16, 2018 

(hereinafter "Wassell"), and DOES 1 through 10, inclusive, were at all relevant times, and currently 

are, the owners of the residential real property commonly known as 8075 Caminita De Pizza Unit J, 

San Diego, CA 92108. 

4. The true names and capacities, whether individuals, corporate, associate, partnership, 

or otherwise, of Defendants sued herein under Section 4 7 4 of the Code of Civil Procedure as DOES 

1-10, inclusive, are unknown to the Association, who therefore sues said Defendants by such 

fictitious names. The Association will amend this Complaint to set forth the true names and 

capacities of such factiously named Defendants when their identities become known to the 

Association. 

5. The Association is informed and believes and thereon alleges that at all times 

mentioned herein, each of those fictiously named Defendants is responsible in some manner for the 

events and happenings herein referred to, and that DOES 1-10, inclusive, are agents, tenants, 

residents, family members of Defendants, or other occupants of the Property and that each of these 

DOE Defendants have proximately caused the injury and damages to the Association as herein 

alleged. 

6. The Association is informed and believes and thereon alleges that at all times herein 

mentioned, each of the Defendants was/were the agent, servant, representative, and/or employee of 

each of the remaining Defendants and was acting within the course and scope of such agency, 

service, representation and/or employment. 

I I I 
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FACTUAL BACKGROUND 

7. The Association is made up of a number of single-family condominiums m San 

Diego, California. 

8. Defendants ' Tyme and Wassell's condominiums are located within the Association 

and are next door to each other. The Association is informed and believes and thereon alleges that 

Defendants rent out their units and do not personally reside in them. 

9. Defendants ' units are two stories and occupy the second and third floor of the 

building they are located. There is a ground floor unit located below Defendants' units that is owned 

by a third party not involved in this lawsuit. 

10. Defendants Tyme and Wassell are members of the Association. 

11. Members of the Association are subject to the Association's First Restatement of 

Declaration of Covenants, Conditions and Restrictions (hereinafter "CC&Rs") recorded with the 

County of San Diego on or about November 4, 1996. 

12. As owners within the Association, Defendants took title to their property subject to 

the provisions of the CC&Rs as well as the Davis-Stirling Common Interest Subdivision Act, Civil 

Code Section 4000 et seq. 

13. Article III, Section 3.7(b) of the CC&Rs, entitled Association's Limited Right of 

Entry, states: 

00139860 

"The Association, and/or its agents shall have the right, when necessary, to enter any 
unit to perform the Association's obligations under this Declaration, including; (i) 
exterior maintenance or repair obligations; (ii) obligations to enforce the architectural 
restrictions hereof; (iii) any obligations with respect to construction, maintenance, and 
repair of adjacent Common Area; or (iv) to make necessary repairs that an Owner has 
failed to perform which, if left undone, will pose a threat to , or cause an umeasonable 
interference with, Association property or the Owners in common. 

The Association's right of entry under this subparagraph (b) shall be immediate in 
case of an emergency originating in or threatening the unit where entry is required, or 
any adjoining units or Common Area, and the Association's work may be performed 
under such circumstances whether or not the Owner or his or her lessee is present. In 
all non-emergency situations, the foregoing grant of authority, the Association Rules 
shall not be inconsistent with or materially alter any provision of the other Governing 
Documents or the rights, preferences and privileges of Members thereunder. In the 
event of any material conflict between the Association Rule and any provision of the 

3 
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other Governing Documents, the conflicting prov1s1ons contained m the other 
Governing Documents shall be deemed to prevail." 

14. Article I, Section 1.6 of the CC&Rs defines "Common Area" as the entire project 

except all units as described in the Condominium Plan. The Common Area includes those portions 

of the project not constituting a unit, parking, common walkways and stairways, pool, bearing walls, 

column, horizontal and vertical supports, floors, beams, roofs, foundations, ducts, flues and chutes, 

chimneys, pipes, wires and other utility installations ( except the outlets thereof when located within 

the unit), required to provide power, light, telephone, gas, water, sewage pipes and drainage which 

protrude into the air-space of a unit. 

15. Article I, Section 1.21 of the CC&Rs defines "Unit" as the elements of a 

Condominium that are not owned in common with the Owners of Condominiums in the project, such 

units and their respective boundaries being shown and particularly described in the Condominium 

Plan, deeds conveying Condominiums, and this Declaration. "Unit" does not include other interests 

in real property that are less than estates in real property, such as exclusive and nonexclusive 

easements. 

16. Defendants' units share a common wall. On the opposite sides of the shared common 

wall is, in part, each unit's kitchen. 

17. The space located within the wall cavity between the two units 1s Association 

common area components, including, but not limited to, framing, insulation and pipes. 

18. Pursuant to the CC&Rs, the Association is responsible for repairing any damage to 

the Association's common areas, including the pipes that are located in the wall cavity between 

Defendants' units. 

19. Earlier this year, Defendant Tyme notified the Association that a common area pipe 

located within the common wall between her unit and Defendant Wassell's unit was leaking and 

required repair. 

20. The leaking pipe has and continues to leak in to the unit below Defendants' units 

causing water damage. 
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21. Due to the age of the buildings within the Association, the Association is informed 

and believes and thereon alleges that the drywall mud, tape and/or texture includes asbestos which 

requires remediation before being able to open drywall to access the common area wall cavities 

throughout the community. 

22. The Association hired a plumber to determine where an asbestos abatement 

contractor should open the walls to best access the leak so that the Association could make repairs. 

23. The plumber recommended opening sections of drywall in both Defendant Tyme and 

Defendant Wassell 's units. 

24. The Association made numerous attempts to gain access to Defendant Tyme's unit 

and Defendant Wassell 's unit to locate and fix the leak without success. 

25. Despite multiple attempts to gain access to fix the leaking pipe, Defendants have and 

continue to refuse to allow the Association to make the necessary repairs to the leaking pipe located 

in their shared common area wall cavity by refusing access to their units. 

26. The Association is informed and believes and thereon alleges that water continues to 

actively leak down from a pipe in the common wall of Defendants ' properties to the lower unit 

causing damage. 

27. On June 17, 2021, the Association received a Civil Penalty Notice and Order from the 

City of San Diego stating that the Association is in violation of numerous Healthy and Safety Codes 

and Municipal Codes relating to the active water leak and the Defendants' refusal to allow the 

Association to fix the leak. 

28. The Association has until June 23, 2021, to correct the violations, or it will be subject 

to daily administrative civil penalties that will potentially cost the Association thousands of dollars. 

29. The Association is informed and believes and thereon alleges that the active water 

leak requires immediate repairs. 

30. The Association has a right to enter in to Defendants' properties pursuant to Article 

III, Section 3.7(b) of the CC&Rs to make repairs to the Association's Common Areas. 

I II 

/// 
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I. 
FIRST CAUSE OF ACTION 

(Breach of Covenant) 
[As Against Defendants] 

31. The Association re-alleges paragraphs 1 through 30, inclusive, and incorporates each 

herein by reference as though said paragraphs are fully set forth herein. 

32. Defendants have breached the CC&Rs by refusing the Association the right of entry 

in to the units to make repairs to the common area leaking pipe and remediate the water damage in 

the wall cavity pursuant to Article III, Section 3.7(b) of the CC&Rs. 

33. The Association has been damaged as Defendants' refusal to allow entry in to the 

units has prevented the Association from being able to complete repairs to its Common Areas and 

has caused damages to the Association's common area property which includes, but is not limited to, 

the leaking pipe, the water damaged framing, drywall, insulation not only in the wall cavity located 

between Defendants units but also in the unit directly below them . 

34. The Association is informed and believes and thereon alleges that it continues to 

suffer damages as Defendants' refusal to allow entry onto the properties has and will continue to 

result in additional common area damages to framing, insulation, drywall and related wall cavity 

components as well as to the unit located directly below Defendants unit. 

35. The Association is informed and believes and thereon alleges that it has further been 

damaged and continues to suffer damages, including potential civil penalties issued by governmental 

agencies in an amount unknown but in excess of the minimum jurisdictional limit of this Court. 

36. The Association has an inadequate legal remedy as it seeks to enforce compliance 

with its CC&Rs. 

37. Defendants continued refusal to allow entry is resulting in great and/or irreparable 

damage to the Association, the Association's property, unit located below Defendants' units. 

38. The Association requests affirmative temporary, preliminary and permanent 

injunctive relief requiring Defendants to allow the Association access to the properties to repair the 

leaking pipe. 
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39. Because Defendants failed and refused to comply with the CC&Rs, the Association 

has been required to retain the services of its attorneys for the pursuit of this action. Pursuant to 

Article XII, Section 12.3 of the CC&Rs, as well as Civil Code Section 5975, the Association is 

entitled to its reasonable legal fees and costs in pursuit of this action. 

40. The Association reserves its right to seek leave of Court to amend this complaint and 

this cause of action to conform to proof and/or provide additional allegations upon discovery and/or 

at the time of trial. 

II. 
SECOND CAUSE OF ACTION 

(Injunction) 
[As Against Defendants] 

41. The Association re-alleges paragraphs 1 through 40, inclusive, and incorporates each 

herein by reference as though said paragraphs are fully set forth herein. 

42. Defendants are in violation of Article III, Section 3. 7(b) of the CC&Rs as a result of 

Defendants refusing to allow the Association entry onto the properties to perform repairs to the 

leaking common area pipe. Defendants by his and her acts and/or omissions are irreparably harming 

the Association and its members as described herein. Refusing the Association entry in to the units 

to make repairs the leaking pipe is causing water to leak into the lower unit causing damage to not 

only the lower unit but also Association Common Area property. Unless Defendants are ordered by 

this Court to allow entry pursuant to Article III, Section 3.7(b) of the CC&Rs, the Association's 

Common Area and the lower unit will be further damaged, property values diminished, and lives 

disturbed and disrupted. 

43. Defendants wrongful conduct and refusal to allow access has been and is repeated 

and continuous and would therefore, require a multiplicity of actions and constitute an undue 

hardship to the Association and all its members if permitted to continue. 

44. The Association has an inadequate legal remedy as it seeks to enforce compliance 

with its CC&Rs, and Defendants further inaction will lead to continued damage of the lower unit and 

common area, and would result in great or irreparable damage to the Association and the lower unit. 
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45. The Association has an inadequate remedy at law to compel Defendants to allow the 

Association entry to complete the necessary emergency repairs, nor can the Association be 

compensated completely for the injuries by an award of damages alone, as it will be difficult for the 

Association to determine the precise nature or amount of damage it will suffer if Defendants' 

conduct continues. The precise amount of damages will not be able to be determined until after 

significant damage occurs. 

46. The Association requests temporary, preliminary and permanent affirmative 

injunctive relief requiring Defendants to allow the Association entry onto the properties such that the 

Association may repair the pipe and its related Common Areas. 

47. Because Defendants failed and refused to comply with the CC&Rs, the Association 

has been required to retain the services of its attorneys for the pursuit of this action. Pursuant to 

Article XII, Section 12.3 of the CC&Rs, as well as Civil Code Section 5975, the Association is 

entitled to its reasonable legal fees and costs in pursuit of this action. 

48. The Association reserves its right to seek leave of court to amend this complaint and 

this cause of action to conform to proof and/or provide additional allegations upon discovery and/or 

at the time of trial. 

III. 
THIRD CAUSE OF ACTION 

(Declaratory Relief) 
[As Against Defendants] 

49. The Association re-alleges paragraphs 1 through 48, inclusive, and incorporates each 

herein by reference as though said paragraphs are fully set forth herein. 

50. An actual controversy has arisen between the Association and Defendants, in that the 

Association maintains that the law and the Association's CC&Rs requires Defendants to provide the 

Association entry onto the properties to make repairs to the pipe and related Common Areas, while 

Defendants apparently deny those allegations. 

51. The Association desires a judicial determination and declaration of the Association 

and Defendants' respective rights and duties under the governing documents and civil law, and 

specifically a determination of whether Defendants are in violation of those portions of the CC&Rs 
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relevant to the issues described herein. Such a declaration is necessary at this time so that the parties 

may know their rights under the CC&Rs and conform their behavior accordingly. The Association 

requests this Court adjudicate the controversy, interpret the CC&Rs, and issue its declaration of the 

rights, duties, and obligations of the parties under them with respect to the issues in controversy. 

52. The Association reserves its right to seek leave of court to amend this complaint and 

this cause of action to conform to proof and/or provide additional allegations upon discovery and/or 

at the time of trial. 

PRAYER 

WHEREFORE, the Association prays for judgment against the defendants in each of the 

causes of action set forth above, as follows: 

1. For an affirmative temporary, preliminary and permanent injunctive relief allowing 

the Association the right to enter to repair the leaking pipe and related water damaged areas of the 

common area wall cavity; 

2. For an order declaring that Defendants must allow the Association the right to enter to 

repair the leaking pipe and related water damaged areas of the common area wall cavity; 

3. For damages in an amount to be proven at trial; 

4. For reasonable attorneys' fees and costs; 

5. For costs of suit herein incurred; 

6. For such other and further relief as the court may deem just and proper. 

DATED: June 23, 2021 MASSIE BERMAN FLURY 

By: -= ~ ~----::--~, 
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Adame. F . 
Sabrina M. Andres 
Attorneys for Plaintiff, 
PARK VILLAS SOUTH CONDOMINIUM 
ASSOCIATION, INC. 
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